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DEPARTMENT  OF  LABOR 
Mine  Safety  and  Health  Administration 
30  CFR  Part  100 
RIN  1219-AA49 

Criteria  and  Procedures  for  Proposed 
Assessment  of  Civil  Penalties 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
action:  Final  rule. 

summary:  This  Hnal  rule  revises  the 
Mine  Safety  and  Health 
Administration's  (MSHA)  procedures  in 
30  CFR  part  100  for  proposing  civil 
penalties  under  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Act).  The 
rule  is  responsive  to  the  Omnibus 
Budget  Reconciliation  Act  that  became 
effective  on  November  5, 1990,  and  to  an 
Order  from  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.  It  adjusts  the  existing  penalties 
primarily  for  the  inflation  that  has 
occurred  since  1982,  when  the  rule  was 
last  revised,  by  including  across-the- 
board  increases  for  all  categories  of 
penalties.  These  changes  are  intended  to 
induce  greater  overall  mine  operator 
compliance  with  MSHA's  safety  and 
health  standards,  thereby  improving 
safety  and  health  for  miners.  This  final 
rule  also  makes  permanent  the  change 
introduced  in  the  December  29, 1989  (54 
FR  53609),  interim  action  that  included 
single  penalty  violations  in  an  operator’s 
history  of  violations  for  regular  penalty 
assessments.  Simultaneously  with  the 
publication  of  this  final  rule,  MSHA  is 
publishing  a  proposed  rule  specifically 
addressing  the  excessive  history 
assessment  program  that  was  proposed 
on  December  28, 1990,  (55  FR  53482). 
EFFECTIVE  DATE:  March  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

The  final  rule  contains  no  information 
collection  paperwork  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 


II.  Rulemaking  History 

MSHA  initially  had  two  types  of 
assessments:  regular  assessments  and 
special  assessments.  Regular 
assessments  were,  and  continue  to  be, 
computer-generated  using  a  formula 
system  whereby  penalty  points  are 
computed  and  then  converted  to  a  dollar 
amount.  This  computation  is  based  on 
the  criteria  in  the  Mine  Act  for  the 
assessment  of  penalties.  The  criteria 
include  mine  and  company  size,  history 
of  violations,  negligence,  gravity  of  the 
hazard,  and  good  faith  on  the  part  of  the 
operator  to  achieve  compliance.  Special 
assessments  were,  and  continue  to  be, 
prepared  manually  for  violations  that 
are  of  such  a  nature  or  seriousness  that 
an  appropriate  penalty  cannot  be 
determined  under  this  regular 
assessment  formula. 

On  May  21, 1992,  MSHA  revised  its 
penalty  regulations  to  include  a  $20 
single  penalty  assessment  for  non- 
signiHcant-and-substantial  (non-S&S) 
violations  that  were  timely  abated  (47 
FR  22286).  Non-S&S  violations  are 
violations  that  are  not  reasonably  likely 
to  result  in  a  reasonably  serious  injury 
or  illness.  The  regular  formula  system 
was  used  to  address  significant-and- 
substantial  (S&S)  violations.  S&S 
violations  are  those  that  are  reasonably 
likely  to  result  in  a  reasonably  serious 
injury  or  illness.  The  special  assessment 
system  continued  to  deal  with  the  more 
serious  violations. 

On  February  17, 1988,  the  Coal 
Employment  Project  and  the  United 
Mine  Workers  of  America  challenged 
the  Secretary  of  Labor’s  authority  to 
assess  a  $20  single  penalty  for  non-S&S 
violations  that  are  timely  abated.  On 
November  21, 1989,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  upheld  MSHA’s 
authority  to  assess  the  $20  single 
penalty.  Coal  Employment  Project  et  oL, 
V.  Dole,  889  F.2d  1127,  but  ordered  the 
Agency  to  revise  its  civil  penalty 
regulations:  (1)  To  take  a  mine 
operator's  history  of  violations 
specifically  into  account  in  determining 
whether  a  violation  qualifies  for  a  single 
penalty  assessment;  and  (2)  to  include 
single  penalty  violations  in  the  history 
of  violations  computation  for  regular 


assessments.  The  Court  further  ordered 
MSHA  to  take  immediate  interim  steps 
to  correct  these  defects  in  the 
assessment  system  and  remanded  the 
record  to  MSHA  to  revise  its  regulations 
to  comply  with  the  Court’s  order.  The 
Court  retained  jurisdiction  of  the  case  to 
consider  the  issues  after  remand. 

In  response  to  the  remand,  MSHA 
published  an  interim  Hnal  rule  on 
December  29, 1989  (54  FR  53609),  that 
temporarily  suspended  the  sentence  in 
30  CFR  100.3(c)  by  which  timely  paid 
single  penalty  violations  were  excluded 
from  an  operator’s  history  of  violations 
for  regular  assessment  purposes.  Thus, 
in  calculating  penalties  proposed  for  S&S 
violations,  MSHA  now  includes  all  final 
violations,  both  S&S  and  non-S&S,  in  an 
operator’s  history.  The  Agency  also 
revised  its  policies  by  instructing  MSHA 
enforcement  personnel  to  review  non- 
S&S  violations  involving  high  negligence 
and  an  excessive  history  of  the  same 
t3rpe  of  violation  for  possible  special 
assessment.  While  these  interim 
provisions  were  is  effect,  the  Agency 
would  begin  the  rulemaking  process  to 
develop  a  final  rule,  thereby  complying 
with  the  Court’s  order. 

On  April  12, 1990,  the  Court  found 
MSHA’s  “high  negligence”  requirement 
in  its  new  assessment  policy  concerning 
non-S&S  violations  to  be  inconsistent 
with  the  November  21, 1989,  order. 
Accordingly,  the  Court  gave  MSHA  45 
days  to  respond  to  the  Court’s  expressed 
concerns.  On  May  29, 1990,  MSHA 
issued  a  program  policy  letter 
implementing  a  program  of  increased 
penalties  for  a  mine  with  an  “excessive 
history”  of  violations  including  both  S&S 
and  non  S&S-violations, 

On  November  5, 1990,  the  Omnibus 
Budget  Reconciliation  Act  became 
effective  and  amended  the  Mine  Act  to 
increase  the  maximum  civil  penalty  for 
a  violation  from  $10,000  to  $50,000.  It 
also  raised  the  maximum  penalty  for 
failure  to  correct  a  violation  from  $1,000 
to  $5,000  per  day.  Finally,  it  expected 
MSHA  to  increase  all  of  its  penalty 
assessment  across-the-board. 

On  December  28, 1990,  MSHA 
published  a  proposed  revision  to  its  civil 
penalty  regulations  (55  FR  53482)  that 
included  an  across-the-board  increase  in 
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all  of  the  Agency’s  penalties.  The 
proposal  would  have  provided  for 
increases  in  penalty  assessments  when 
a  mine  has  an  excessive  history  of 
violations.  The  excessive  history 
proposal  was  based  on  the  May  29, 1990, 
program  policy  letter.  The  comment 
period  on  the  proposal  was  initially 
scheduled  to  close  on  March  1, 1991,  but 
was  extended  to  March  18, 1991  (56  FR 
8171)  and  then  to  April  2, 1991  {56  FR 
11130),  at  which  time  it  closed.  MSHA 
received  comments  from  all  sectors  of 
the  mining  industry. 

III.  Discussion  and  Summary  of  the  Final 
Rule 

A.  General  Discussion 

With  this  final  rule,  MSHA 
accomplishes  three  basic  objectives:  (1) 
Increasing  the  overall  penalty 
assessments  in  accordance  with 
Congressional  mandate  and  intent;  (2) 
retaining  an  assessment  system  in 
which  violations  involving  serious 
hazards  receive  greater  penalties  than 
violations  involving  non-serious 
hazards;  and  (3)  including  non-S&S 
violations  in  the  history  of  violations  for 
purposes  of  regular  penalty 
assessments. 

This  final  rule  responds  to  both  the 
Omnibus  Budget  Reconciliation  Act  and 
to  the  Court  of  Appeals.  The  former 
requires  MSHA  to  adjust  its  penalty 
conversion  table  to  incorporate  the 
legislated  increase  in  the  maximum 
penalty  assessment,  and  reflects  the 
clear  Congressional  intent  that  civil 
penalties  be  increased  across-the-board. 
The  latter  requires  MSHA  to  revise  its 
civil  penalty  regulations  to  include  non- 
S&S  violations  in  an  operator’s  history 
of  violations,  and  to  consider  an 
operator’s  history  of  violations  in 
determining  whether  a  non-S&S 
violation  would  be  eligible  for  a  single 
penalty  assessment. 

The  final  rule  is  generally  responsive 
to  these  legislative  and  judicial 
concerns.  However,  issues  related  to  the 
effect  of  history  of  violations  on 
determining  whether  a  non-S&S 
violation  would  be  eligible  for  a  single 
penalty  assessment,  that  is,  excessive 
history,  are  not  addressed  in  this  final 
rule.  The  excessive  history  program  was 
proposed  by  the  Agency  in  the 
December  1990  notice.  MSHA  received 
numerous  and  extensive  comments  on 
the  excessive  history  proposal.  In 
addition,  some  commenters  took  the 
opportunity  to  comment  on  the 
excessive  history  program  criteria  as 
contained  in  the  May  29, 1990,  program 
policy  letter.  MSHA  has  reviewed  all 
comments  on  the  excessive  history 
program  and  believes  that  the  comments 


raise  many  legitimate  issues.  For  this 
reason,  MSHA  has  developed  a  revised 
excessive  history  proposal  which  will  be 
issued  as  a  separate  rulemaking. 
Therefore,  this  final  rule  will  address  all 
issues  in  the  December  1990  proposal 
except  for  excessive  history. 

In  addition  to  and  simultaneously 
with  the  revised  proposal,  the  Agency  is 
issuing  a  revised  program  policy  letter 
containing  the  specific  criteria  fm' 
implementing  an  excessive  history 
program. 

MSHA  received  a  wide  variety  of 
comments  on  its  proposal.  However, 
several  comments  raised  issues  outside 
the  scope  of  the  proposal.  All  of  these 
comments  were  carefully  reviewed  and 
evaluated.  The  issues  addressed  in  this 
final  rule  are  limited  to  those  raised  in 
the  proposal. 

B.  Section-By-Section  Analysis  of  the 
Final  Rule 

The  following  section-by-section 
analysis  addresses  the  issues  raised  by 
the  proposal  and  covered  in  the  final 
rule. 

Section  100.3  Determination  of  Penalty 
Amount;  Regular  Assessment 

In  this  section,  MSHA  revises 
paragraphs  (c)  and  (g). 

Section  100.^c)  History  of  Previous 
Violations 

The  December  1989  interim  action 
suspended  the  sentence  in  this 
paragraph  that  excluded  violations  that 
received  a  single  penalty  assessment 
and  were  paid  in  a  timely  manner  from 
being  counted  as  part  of  an  operator’s 
history  of  violations  for  penalty 
assessments.  Several  commenters 
opposed  this  revision.  They  contended 
that  it  unfairly  punished  those  operators 
who,  due  to  t^  nature  of  their  mining 
operations,  tend  to  receive  many  non- 
S&S  violations  and  relatively  few  S&S 
violations.  As  a  ungle  penalty  violation 
represents  a  minimal  hazard,  they  stated 
that  less  hazardous  mines  will  be 
assessed  at  a  higher  rate  than  more 
hazardous  mines  by  counting  single 
penalty  assessments  in  history.  Other 
commenters  disagreed  and  contended 
that  all  violations  have  the  potential  for 
some  risk  to  the  miner  and  should  be 
counted  for  history  purposes.  In  this 
final  rule,  MSHA  adopts  the  language  in 
the  December  1989  interim  action  which 
deleted  the  language  that  excluded 
timely  paid  sin^e  penalty  assessments 
from  the  calculation  of  history  of 
violations  for  assessment  purposes.  This 
action  is  consistent  with  the  Court’s 
holding  in  Coal  Employment  Project  that 
Congress  intended  all  violations  to  be 
counted  in  a  mine’s  history. 


- - . I 

Section  100.3(g]  Penalty  Conversion 
Table 

MSHA  received  many  comments 
concerning  the  proposed  across-the- 
board  increase  in  the  civil  penalty 
conversion  table.  Most  commenters 
stated  that  the  proposed  five-fold 
increase  in  the  maximum  civil  penalty 
and  the  general  across-the-board 
increases  at  each  penalty  level  were  too 
great  and  would  cause  significant 
financial  hardship  for  many  mine 
operators.  Several  of  these  commenters 
noted  that,  although  there  has  been 
general  inflation  in  the  economy  since 
these  penalties  were  first  established, 
such  has  not  been  the  case  for  the  prices 
received  by  operators  for  many 
commodities,  partkularly  coal.  Some  of 
these  commenters  furthc^  asserted  that 
many  operators  could  be  driven  out  of 
business  by  such  an  increase  in 
penalties.  A  few  commenters  expressed 
the  opinion  that  this  action  was 
proposed  in  order  for  MSHA  to  enhance 
its  revenues. 

Other  commenters,  however, 
disagreed  with  the  proposed  penalty 
table  on  the  grounds  that  Congress 
intended,  through  the  Omnibus  Budget 
Reconciliation  Act,  that  MSHA  levy  a 
five-fold  across-the-board  increase  for 
all  its  dvil  penalties. 

In  this  final  rule,  MSHA  adopts  the 
penalty  table  contained  in  the  proposal. 

This  action  is  responsive  to  the 
Congressional  mandate  expressed  in  the 
Omnibus  Budget  Reconciliation  Act. 

Further,  an  across-the-board  increase  in 
the  final  rule  reflects  inflatkmary 
changes  that  have  occurred  since 
penalties  were  last  revised,  and  also 
reflects  MSHA's  philosophy  that  more 
serious  hazards  warrant  higher  penalty 
increases.  MSHA  is  substantially 
increasing  its  dollar  assessments  so  that 
the  higher  penalty  points  receive  a 
higher  percentage  increase  than  do  the 
lower  penalty  points.  Thus,  lower 
penalty  point  assessments  are  increased 
by  1.5  times  the  previous  assessment 
and  this  percentage  increase  grows  to  a 
five-fold  increase  at  the  higher  penalty 
points. 

Finally,  it  ^ould  be  noted  that  all 
MSHA  civil  penalty  assessments  are 
paid  into  the  United  States  Treasury. 

None  are  deposited  into  MSHA's 
budget. 

In  the  preamble  to  the  proposed  rule, 

MSHA  requested  public  comments  on 
whether  the  final  rule  should  include  an 
annual,  automatic  inflation  increase  for 
penalties.  Several  commenters  opposed 
an  automatic  mflation  adjustment 
because  it  would  add  a  future  burden  to 
mine  operators  that  could  become 
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financially  disastrous  if  the  prices  of 
mine  commodities  fell  or  did  not  keep 
pace  with  the  economy's  inflation  rate. 
Some  of  these  commenters  also  stated 
that  each  future  increase  in  civil 
penalties  must  go  through  public 
rulemaking  before  it  could  be 
implemented.  Other  commenters  were  in 
favor  of  an  annual,  automatic  inflation 
adjustment  because  it  was  the  only 
practical  way  to  ensure  that  the  real 
dollar  value  of  the  civil  penalties  does 
not  diminish  over  time. 

After  carefully  reviewing  these 
comments,  MSHA  determined  that  it  is 
not  appropriate  for  the  Hnal  rule  to 
contain  an  automatic  inflation 
adjustment  factor. 

Section  100.4  Determination  of  Penalty; 
Single  Penalty  Assessment 

MSHA  received  many  widely  varied 
comments  concerning  its  proposals  to 
increase  the  current  single  penalty  from 
$20  to  $50  for  a  timely  abated  non-S&S 
violation. 

Some  commenters  objected  to  the 
proposed  single  penalty  increase  as 
being  much  higher  than  the  level 
warranted  by  the  inflation  that  has 
occurred  since  the  $20  penalty  was 
instituted  in  1982.  Other  commenters 
objected  to  any  increase  at  all  because 
these  non-S&S  violations  are  violations 
for  which  there  is  no  associated 
potential  injury.  Another  commenter, 
however,  suggested  that  these  penalties 
be  increased  to  $500  in  order  to  provide 
a  meaningful  deterrent  to  operators. 
Some  commenters  suggested  that  MSHA 
abandon  the  single  penalty  assessment 
and  assess  all  non-S&S  penalties  under 
the  regular  assessment  formula. 

MSHA  has  reviewed  these  comments 
and  the  Agency’s  enforcement  records 
and  has  included  a  $50  single  penalty  in 
the  hnal  rule.  This  represents  a 
substantial  increase  in  the  single 
penalty  and  the  Agency  continues  to 
believe  that  the  single  penalty  is 
warranted  in  certain  circumstances.  The 
single  penalty  assessment  continues  to 
serve  its  purpose  of  achieving  improved 
miner  safety  and  health  by  reducing  the 
amount  of  time  inspectors  spend  on 
conferencing  violations  that  have  a 
minimal  impact  on  mine  safety  and 
health.  This,  in  turn,  has  allowed 
inspectors  to  spend  more  time  focusing 
on  the  S&S  violations  that  have  the 
greater  potential  to  cause  fatalities  and 
injuries.  MSHA  believes  that  the 
increased  single  penalty  will  be  a  more 
effective  deterrent  to  non-S&S 
violations. 

Section  100.5  Special  Assessments 

Although  there  is  no  wording  change 
in  this  section,  there  will  be  a  change  in 


the  amount  of  penalties  assessed  to  be 
consistent  with  the  increase  in  single 
penalty  and  regular  formula 
assessments. 

IV.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  (RIA)  be 
performed  for  any  regulation  that  would 
have  a  $100  million  impact  on  the 
economy  or  a  major  impact  on  an 
industry.  MSHA  believes  that  this  final 
rule  will  have  a  major  impact  on  the 
mining  industry,  and  therefore,  a 
regulatory  impact  analysis  (RIA)  has 
been  prepared  and  is  available  for 
public  review. 

Briefly  summarizing  the  findings  of 
that  RIA,  using  the  data  from  June  1, 
1990,  through  May  31, 1991,  MSHA 
estimates  what  would  have  been  the 
amounts  assessed  under  the  new 
penalty  conversion  table  and  under  the 
old  penalty  table  that  would  have 
occurred  in  the  absence  of  any 
excessive  history  program  for  regular 
assessments,  special  assessments,  and 
single  penalty  assessments. 


[In  millions  of  dollars] 


Assessment 

Previous 

penalty 

table 

assess¬ 

ment 

New 

penaity 

table 

assess¬ 

ment 

Differ¬ 

ence 

Regular . 

10.9 

20.3 

9.4 

Special . 

4.4 

8.3 

3.9 

Single  penalty . 

1.1 

2.9 

1.8 

Total . 

16.4 

31.5 

15.1 

The  Agency  also  determined  that  the 
final  rule  will  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  has  also  been 
prepared  and  is  available.  Small 
operators  generally  are  in  the  weakest 
financial  position  and  an  increase  in 
penalty  assessments  will  have  a  greater 
effect  on  them  than  it  will  have  on  large 
operators.  Nevertheless,  this  greater 
efiect  on  small  operators  does  not  mean 
that  it  will  result  in  a  substantial 
number  of  these  operators  going  out  of 
business  solely  because  of  the  increased 
penalty  assessments. 

V.  Paperwork  Reduction  Act 

This  proposal  does  not  contain  any 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 

List  of  Subjects  in  30  CFR  Part  100 

Mine  safety  and  health.  Penalties. 


Dated:  january  17, 1992. 

William ).  Tatteraall, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Therefore,  part  100,  subchapter  P, 
chapter  I,  title  30  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  100— CRITERIA  AND 
PROCEDURES  FOR  PROPOSED 
ASSESSMENT  OF  CIVIL  PENALTIES 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  815, 820,  and  957. 

2.  Section  100.3  is  amended  by 
revising  the  text  in  paragraph  (c) 
preceding  the  tables  and  paragraph  (g) 
to  read  as  follows: 

§  100.3  Determination  of  penaity  amount; 
reguiar  assessment 

«  *  A  *  * 

(c)  History  of  previous  violations. 
History  is  based  on  the  number  of 
assessed  violations  in  a  preceding  24- 
month  period.  Only  violations  that  have 
been  paid  or  finally  adjudicated  will  be 
included  in  determining  history.  The 
history  of  previous  violations  may 
account  for  a  maximum  of  20  penalty 
points.  For  mine  operators,  the  penalty 
points  will  be  calculated  on  the  basis  of 
the  average  number  of  assessed 
violations  per  inspection  day  (VPID) 
(Table  VI).  For  independent  contractors, 
penalty  points  will  be  calculated  on  the 
basis  of  the  average  number  of 
violations  assessed  per  year  at  all  mines 
(Table  VII). 

***** 

(g)  Penalty  conversion  table.  The 
following  penalty  conversion  table  shall 
be  used  to  convert  the  accumulation  of 
penalty  points  to  the  appropriate 
proposed  monetary  assessment. 
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Penalty  Conversjon  T able— Continued  Penalty  Conversion  Table— Continued  Penalty  Conversion  Table— Continued 


Points 


Penalty 


Points 


'  Penalty 


5,000 

5,250 

5.500 
5,750 
6,000 
5,250 

6.500 
7,000 

7.500 
8,000 

8.500 
0,500 

10.500 

11.500 

12.500 

13.500 
15,000 
17,000 
19,000 
21,000 
23,000 
25,000 

27.500 
30,000 

32.500 
35,000 

37.500 
40,000 

42.500 


3,  Section  100.4  is  revised  to  read  as 
follows: 

§100.4  Detennination  of  penalty,  single 
penalty  assessment 

An  assessment  of  $50  may  be  imposed 
as  the  civil  penalty  where  the  violation 
is  not  reasonably  likely  to  result  in  a 
reasonably  serious  injury  or  illness,  and 
is  abated  within  the  time  set  by  the 
inspector.  If  the  violation  is  not  abated 
within  the  time  set  by  the  inspector,  the 
violation  will  not  be  eligible  for  the  $50 
single  penalty  and  will  be  processed 
through  either  the  regular  assessment 
provision  (§  100.3)  or  special  assessment 
provision  (§  100.5). 

[FR  Doc.  92-1802  Filed  1-23-92;  8:45  am] 
BILUNQ  CODE  4S10-4S-M 
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DEPARTMENT  OF  LABOR 
Mine  Safety  and  Health  Administration 
30  CFR  Part  100 
RIN  1210-AA49 

Criteria  and  Procedures  for  Proposed 
Assessment  of  Civil  Penalties 

agency:  Mine  Safety  and  Health 
Administration  (MSHA).  Labor. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
revise  the  Mine  Safety  and  Health 
Administration's  (MSHA)  procedures  in 
30  CFR  part  100  for  proposing  civil 
penalties  under  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Act).  The 
proposal  is  responsive  to  a  November 
21, 1989,  Order  of  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  It  would  include 
penalty  increases  for  a  mine  with  an 
excessive  history  of  violations.  This 
proposed  change  is  intended  to  induce 
greater  overall  mine  operator 
compliance  with  MSHA's  safety  and 
health  standards,  thereby  improving 
miner  safety  and  health.  Simultaneously 
with  the  publication  of  this  proposed 
rule,  MSHA  is  issuing  a  program  policy 
letter  containing  the  specific -criteria  that 
are  being  proposed  in4his  notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  24, 1992. 
ADDRESSES:  Send  written  comments  to 
the  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 
Regulations,  and  Variances,  Room  631, 
Ballston  Tower  No.  3, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA  (703)235-1910. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

The  proposed  rule  would  contain  no 
information  collection  requirements 
subiect  to  the  Paperwork  Reduction  Act 
of  1980. 

II.  Rulemaking  History 

MSHA  initially  had  two  types  of 
assessments:  regular  assessments  and 
special  assessments.  Regular 
assessments  were,  and  continue  to  be, 
computer-generated  using  a  formula 
system  whereby  penalty  points  are 
computed  and  then  converted  to  a  dollar 
amount.  This  computation  is  based  on 
the  criteria  in  the  Mine  Act  for  the 
assessment  of  penalties.  The  criteria 
include  mine  and  company  size,  history 
of  violations,  ne^igence,  gravity  of  the 


hazard,  and  good  faith  on  the  part  of  the 
operator  to  achieve  compliance.  Special 
assessments  were,  and  continue  to  be, 
prepared  manually  for  violations  that 
are  of  such  a  nature  or  seriousness  that 
an  appropriate  penalty  cannot  be 
determined  under  the  regular 
assessment  formula. 

On  May  21, 1982,  MSHA  revised  its 
penalty  regulations  to  include  a  $20 
single  penalty  assessment  for  non- 
signiBcant-and-substantial  (non-S&S) 
violations  that  were  timely  abated  (47 
FR  22286).  Non-S&S  violations  are 
violations  that  are  not  reasonably  likely 
to  result  in  a  reasonably  serious  injury 
or  illness.  The  regular  formula  system 
addressed  significant-and-substantial 
(S&S)  violations.  S&S  violations  are 
those  that  are  reasonably  likely  to  result 
in  a  reasonably  serious  injury  or  illness. 
The  special  assessment  system 
continued  to  deal  with  the  most  serious 
violations.  For  regular  assessment 
purposes,  the  history  of  violations  was 
defined  as  the  average  number  of 
violations  per  inspection  day  (VPID)  for 
mine  operators  and  as  the  average 
number  of  violations  assessed  per  year 
at  all  mines  for  independent  contractors; 
i.e.,  contractor  violation  history  points 
(CVHP).  Single  penalty  violations  that 
were  timely  paid  were  not  included  in  - 
the  history  computation. 

On  February  17, 1988, -the  Coal 
Employment  Project  and  the  United 
Mine  Workers  of  America  challenged 
theSecretary  of  Labor's  authority  to 
assess  a  $20  single  penalty  for  non-S&S 
violations  that  are  timely  abated.  On 
November  21, 1989,  the  United  States 
Court  of  Appeals  for  the  District  of 
Coliunbia' Circuit  upheld  MSHA's 
authority  to  assess  the  $20  single 
penalty.  Coal  Employment  Project  et  al. 
V.  Dole,  889  F.2d  1127,  but  ordered 
MSHA  to  revise  its  civil  penalty 
regulations:  (1)  To  take  a  mine 
operator's  history  of  violations 
specifically  into  account  in  determining 
whether  a  non-S&S  violation  qualifies 
for  a  single  penalty  assessment;  and  (2) 
to  include  single  penalty  violations  in 
the  history  of  violations  computation  for 
regular  assessments.  The  Court  further 
ordered  MSHA  to  take  immediate 
interim  steps  to  correct  these  defects  in - 
the  assessment  system  and  remanded 
the  record  to  MSHA  to  revise  part  100  to 
comply  with  the  Court's  order.  The 
Court  retained  jurisdiction  of  the  case. 

In  response  to  the  remand,  MSHA 
published  an  interim  action  on 
December  29, 1989  (54  FR  53609),  that 
temporarily  suspended  the  sentence  in 
30  CFR  100.3(c)  by  which  timely  paid 
single  penalty  violations  were  excluded 
from  an  operator's  history  of  violations 
for  regular  assessment  purposes.  Thus, 


in  calculating  penalties  proposed  for 
S&S  violations,  MSHA  now  includes  all 
final  violations,  both  S&S  and  non-S&S, 
in  an  operator's  history.  The  Agency 
also  revised  its  policies  by  instructing 
MSHA  enforcement  personnel  to  review 
non-S&S  violations  involving  high 
negligence  and  an  excessive  history  of 
the  same  type  of  violation  for  possible 
special  assessment.  While  these  interim 
provisions  were  in  effect,  the  Agency 
would  begin  the  rulemaking  process  to 
develop  a  final  rule,  thereby  complying 
with  the  Court's  order. 

On  April  12, 1990,  the  Court  found 
MSHA's  “high  negligence"  requirement 
in  its  new  assessment  policy  concerning 
non-S&S  violations  to  be  inconsistent 
with  the  November  21, 1989,  order. 
Accordingly,  the  Court  gave  MSHA  45 
days  to  respond  to  the  Court's  expressed 
concerns.  On  May  29, 1990,  MSHA 
issued  a  program  policy  letter 
implementing  a  program  of  increased 
penalties  for  a  mine  with  an  "excessive 
history"  of  violations,  including  both 
S&S  and  non-S&S  violations. 

On  December  28, 1990,  MSHA 
published  a  proposed  revision  to  its  civil 
penalty  regulations  (55  FR  53482)  that 
included  an  across-the-board  increase  in 
-  all  of  the  Agency's  penalties.  The 
proposal  provided  for  increases  in  '  - 

penalty  assessments  when  a  mine  has 
an  excessive  history  of  violations.  The 
excessive  history  proposal  was  based 
‘  on. the  May  29, 1990,  program  policy 
letter.  The  comment  period  on  the 
proposal  was  initially  scheduled  to  close 
on  March  1, 1991,  but  it  was  extended  to 
March  18, 1991  (56  FR  8171),  and  then  to 
April  2, 1991  (58  FR  ni30),  at  which  time 
it  closed.  MSHA  received  comments 
from  all  sectors  of  the  mining  industry. 

Subsequently,  based  on  the  volume 
and  nature  of  the  comments  received  on 
the  December  1990  proposed  rule, 

MSHA  has  separated  the  rulemaking 
into  a  final  rule  and  a  new  proposal. 

The  final  rule,  published  in  today's 
Federal  Register,  revises  the  penalty 
table  in  accordance  with  the  Omnibus 
Budget  Reconciliation  Act,  increases  the 
single  penalty  from  $20  to  $50,  and 
includes  single  penalty  violations  in 
history. 

This  proposed  rule  only  addresses  the 
excessive  history  assessment  program. 

In  response  to  comments,  the  excessive 
history  program,  which  was  included  in 
the  December  1990  proposal,  has  been 
revised  in  this  proposal. 

Finally,  MSHA  is  issuing  a  new 
program  policy  letter  to  replace  the  May 
29, 1990,  policy  letter.  This  new  program 
policy  letter  contains  the  revised 
specific  criteria  for  implementing  the 
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excessive  history  program  contained  in 
this  proposal. 

The  Hnal  rule,  the  proposed  rule,  and 
the  new  program  policy  letter  are  being 
issued  simultaneously,  so  that  the  new 
excessive  history  criteria  will  become 
effective  at  the  same  time  as  the  new 
penalty  table. 

III.  Discussion  and  Summary  of  the 
Proposed  Rule 

A.  General  Discussion 

At  the  outset,  MSHA  would  like  to 
emphasize  that  the  Agency  is  requesting 
comments  on  all  aspects  of  this 
proposed  rule.  The  comments  submitted 
in  response  to  the  December  1990 
proposal  will  be  incorporated  into  this 
rulemaking  record.  The  public  will  be 
given  60  days  to  comment  on  this 
proposal. 

MSHA  intends  to  accomplish  four 
basic  objectives  with  this  proposal:  (1) 
Encourage  mine  operators  who  have  an 
excessive  history  of  violations  to 
improve  compliance;  (2)  respond  to  the 
ruling  of  the  Court  of  Appeals  by 
incorporating  the  history  of  violations 
into  determining  whether  a  non-S&S 
violation  is  eligible  for  a  single-penalty 
assessment;  (3)  retain  a  system  in  which 
violations  involving  serious  hazards 
receive  greater  penalties  than  violations 
involving  less  serious  hazards;  and  (4) 
respond  to  a  recommendation  by  the 
Office  of  the  Inspector  General  of  the 
U.S.  Department  of  Labor  that 
progressive  penalties  be  assessed  for 
repeat  violations  of  the  same  health  or 
safety  standard. 

Although  the  December  1990  proposal 
included  provisions  for  an  excessive 
history  program,  MSHA  is  reproposing  a 
substantially  revised  excessive  history 
program.  Several  of  the  revised 
provisions  result  from  comments  MSHA 
received  in  response  to  the  previous 
proposal.  The  Agency  believes  that  as 
this  revised  proposal  is  signiHcantly 
different  from  the  previous  proposal,  a 
reproposal  is  appropriate. 

MHSA  received  numerous  and 
extensive  comments  on  the  excessive 
history  proposal.  In  addition,  some 
conunenters  took  the  opportunity  to 
comment  on  the  excessive  history 
program  criteria  in  the  May  29, 1990, 
program  policy  letter.  MSHA  has 
reviewed  all  comments  on  the  excessive 
history  program  and  believes  that  the 
comments  raise  many  legitimate  issues. 
In  addition,  there  were  several  other 
comments,  such  as  requesting  a  general 
revision  of  part  100  or  a  review  of 
enforcement  policies,  that  were  outside 
the  scope  of  ^e  proposal.  However,  this 
rulemaking  is  limited  to  the  excessive 
history  assessment  program. 


B.  Section-By-Section  Analysis  of  the 
Proposed  Rule 

The  following  section-by-section 
analysis  addresses  the  public  comments 
on  the  previous  proposal  and  describes 
the  resulting  new  proposal. 

Section  100.3  Determination  of  Penalty 
Amount;  Regular  Assessment 

In  this  section,  MSHA  proposes 
revisions  to  paragraphs  (a)  and  (c). 

Section  100.3(a]  General 

In  this  section,  MSHA  proposes  an 
excessive  history  assessment  program 
that  would  increase  the  amounts  of 
certain  proposed  penalties.  Increased 
assessments  at  mines  with  an  excessive 
history  of  violations,  including  both  S&S 
and  non-S&S  violations,  would  serve  as 
a  more  effective  deterrent  and  would 
help  to  reduce  the  number  of  violations 
at  ^ose  mines,  thereby  providing  a  safer 
and  more  healthful  work  environment. 

In  reviewing  the  December  1990 
proposal,  several  conunenters  noted  that 
the  use  of  the  word  “or"  in  the  proposed 
§  100.3(a)  could  be  interpreted  as 
meaning  that  an  excessive  history 
assessment  would  make  an  operator 
ineligible  for  a  “good  faith"  penalty 
reduction  from  a  timely  abatement. 
MSHA  did  not  intend  that 
interpretation.  In  fact,  under  the  May  29. 
1990,  program  policy  letter,  MSHA  has 
continued  to  apply  the  good  faith 
penalty  reduction  criterion  to  citations 
that  are  timely  abated  and  that  receive 
an  excessive  history  assessment.  For 
clarification,  the  word  “or"  that  had 
been  proposed  for  §  100.3(a)  is  changed 
to  “and"  in  this  proposal.  The  new 
program  policy  letter  will  continue  the 
current  policy  concerning  the 
applicability  of  the  good  faith  criterion 
to  citations  that  receive  an  excessive 
history  assessment  and  are  timely 
abated. 

Section  100.3(c)  History  of  Previous 
Violations 

Consistent  with  current  policy,  MSHA 
proposes  to  formalize  an  excessive 
history  assessment  program.  This 
excessive  history  program  would  be 
integrated  into  MSHA’s  overall 
enforcement  strategy. 

In  selecting  the  criteria  for  an 
excessive  history  program,  MSHA  used 
the  experience  gained  under  the  May  29, 
1990,  program  policy  letter,  the  most 
recent  violation  and  enforcement  data, 
and  the  public  comments  on  the 
December  1990  proposal.  The  Agency 
intends  for  the  excessive  history 
program  to  address,  as  appropriate, 
hazards  at  both  large  and  small  mines, 
at  both  surface  and  underground  mines. 


and  at  both  coal  and  metal  and 
nonmetal  mines.  The  Agency  believes 
that  this  proposal  reflects  that  intent. 

Under  the  proposal,  excessive  history 
would  be  based  upon  two  criteria:  (1) 
Under  §  100.3(c)(1),  the  overall  violation 
history  for  a  preceding  24  month  period 
as  reported  by  VPID  or  CVHP;  and  (2) 
under  §  100.3(c)(2),  the  number  of  repeat 
violations  of  the  same  safety  or  health 
standard  per  inspection  day  (RPID)  in  a 
preceding  12-month  period.  Only  S&S 
violations  would  be  subject  to  excessive 
history  based  on  RPID.  A  mine  would 
also  need  to  have  more  than  10 
violations  in  a  preceding  24  month 
period  to  receive  an  excessive  history 
assessment.  The  specific  criteria  and 
penalty  assessment  increases  would  be 
included  in  the  final  rule.  Only  citations 
and  orders  that  are  paid  or  finally 
adjudicated  would  be  included  in 
determining  excessive  history.  Under 
the  proposal,  only  citations  and  orders 
issued  on  or  after  January  1, 1991,  would 
be  used  in  determining  excessive 
history.  The  Agency  would  use  the 
available  history  and  repeat  data  after 
January  1, 1991,  when  determining 
excessive  history  until  the  full  24  months 
of  history  and  12  months  of  repeat  data 
are  collected.  Thereafter,  the  rule  would 
be  applied  accordingly.  MSHA  requests 
comments  on  all  aspects  of  this 
proposal. 

During  the  last  several  months,  the 
Agency  has  reviewed  many  options  with 
respect  to  the  precise  numbers  to  be 
used  to  determine  whether  a  mine  has 
an  excessive  history  of  violations  as 
well  as  the  amoimt  of  the  penalty 
assessment  increases.  Based  on  the 
Agency’s  experience  with  the  May  29, 
1990,  program  policy  letter  and  the 
comments  received  in  response  to  the 
December  1990  proposal,  MSHA  is 
proposing  the  following  criteria  and 
penalty  assessment  increases. 

In  order  to  receive  an  excessive 
history  assessment  under  the  VPID  or 
CVHP  criterion,  a  mine  or  contractor 
would  need  to  have  20  penalty  points  for 
overall  history  (a  VPID  >  2.1  or  a  CVHP 
>  50)  based  on  a  previous  24  month 
period.  Both  S&S  and  non-S&S  Tmal 
violations  would  be  included  in  this 
history  computation.  A  mine  or 
contractor  meeting  this  criterion  would 
receive  a  40  percent  increase  in  the  base 
penalty  assessment  for  all  regular- 
assessed  violations,  a  proportionate 
increase  on  special-assessed  violations, 
and  all  non-S&S  violations  that  would 
have  received  a  single  penalty  would 
receive  a  regular  penalty  assessment. 

In  order  to  receive  an  excessive 
history  assessment  under  the  RPID 
criterion,  a  mine  would  need  to  have  an 
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RPID  greater  than  0.20.  An  RPID  of  0.21 
throu^  0.30  would  result  in  a  20  percent 
increase  in  the  base  penalty  for  all 
regular-assessed  violations;  an  RPID  of 
0.30  through  0.40  would  result  in  a  30 
percent  increase;  and  an  RPID  greater 
than  0.40  would  result  in  a  40  percent 
increase.  Both  S&S  and  non-S&S 
violations  would  be  included  in  the  total 
number  of  repeat  violations.  However, 
the  repeat  violation  excessive  history 
criterion  will  apply  only  to  S&S 
violations.  Non-S&S  violations  that 
would  have  received  a  single  penalty 
assessment  would  continue  to  receive  a 
single  penalty. 

There  are  signiHcant  di^erences 
between  these  proposed  criteria  and  the 
criteria  in  the  May  29, 1990,  program 
policy  letter. 

The  first  is  that,  with  respect  to  the 
VPID  criterion,  the  program  policy  letter 
imposed  excessive  history  increases  of 
20  percent  on  violations  at  mines  with 
VPID  >  1.7  through  1.9  (or  a  CVHP  >  40 
through  45),  a  30  percent  increase  on 
violations  at  mines  with  VPID  >  1.9 
through  2.1  (or  a  CVHP  >  45  tl^ugh 
50),  and  a  40  percent  increase  on 
violations  at  mines  with  VPID  >  2.1  (or 
a  CVHP  >  50). 

The  second  is  that,  with  respect  to  the 
criteria  for  repeat  violations  of  the  same 
standard,  the  program  policy  letter  was 
based  on  total  repeat  violations  (not 
repeat  violations  adjusted  for  inspection 
days)  so  that  between  11  and  25  repeat 
violations  resulted  in  a  20  percent 
increase,  between  26  and  40  repeat 
violations  resulted  in  a  30  percent 
increase,  and  41  or  more  repeat 
violations  resulted  in  a  40  percent 
increase. 

The  third  is  that  the  program  policy 
letter  imposed  a  regular  formula 
assessment  on  non-S&S  violations  for 
excessive  history  based  on  repeat 
violations  of  the  same  standard. 

In  general.  MSHA  believes  that  mines 
with  a  VPID  or  CVHP  that  is  the  highest 
category  in  the  penalty  point  table 
indicates  a  lesser  concern  for 
compliance  with  MSHA  safety  and 
health  standards  than  does  a  lower 
overall  history.  Dp  to  the  highest  penalty 
point  category,  there  is  a  progressive 
increase  in  the  number  of  penalty  points 
for  increasing  VPID  or  CVHP.  An 
excessive  history  assessment  levied  on 
those  mines  with  the  highest  category  of 
penalty  points  would  continue  the 
progressive  penalty  concept  for 
increasing  WID  and  CVHP  and  would 
encourage  these  operators  to  devote 
additional  effort  and  resources  to 
comply  with  MSHA  standards.  Thus, 
this  proposal  would  place  the  greatest 
penalties  on  mines  t^t  have  the  highest 
non-compliance  levels. 


Similarly,  the  propmsed  use  of  RPID  as 
a  criterion  for  an  excessive  history 
assessment  is  based  on  a  determination 
that  repeat  violations  of  the  same 
standard  indicate  a  persistent 
compliance  problem.  MSHA  also 
carefully  reviewed  and  evaluated  both 
the  comments  concerning  the  use  of 
repeat  violations  as  an  excessive  history 
criterion  and  the  assessments  generated 
by  the  program  policy  letter.  In  addition, 
MSHA  reviewed  the  recommendation  of 
the  September  30, 1988,  Inspector 
General  Final  Audit  of  MSHA  entitled, 
“The  Mine  Plan  Approval  and  Selected 
Enforcement  Activities”  (IG  report)  that 
progressive  penalties  be  assessed  for 
repeated  violations  of  the  same 
standard.  MSHA  continues  to  believe 
that  repeated  violations  of  the  same 
standard  is  an  appropriate  criterion  to 
trigger  an  excessive  history  assessment. 
The  excessive  history  assessment  based 
on  repeat  violations,  unlike  the 
excessive  history  assessment  based  on 
overall  history,  would  apply  only  to  S&S 
violations.  An  excessive  history 
assessment  based  on  repeat  violations 
and  levied  only  on  S&S  violations  would 
focus  the  operator’s  attention  on  a 
specific,  repetitive  problem  that  has  a 
higher  potential  for  injury  or  illness.  The 
initial  penalty  increase  would  give 
notice  to  a  mine  operator  that  this 
specific  problem  exists  and  the 
progressive  penalties  would  provide 
further  incentive  for  the  operator  to 
resolve  the  problem. 

Unlike  the  May  29, 1990,  program 
policy  letter  and  the  December  1990 
proposal  that  based  excessive  history 
assessments  on  the  total  number  of 
repeat  violations,  MSHA  proposes  to 
divide  the  total  number  of  repeat 
violations  by  the  number  of  inspection 
days  and  to  use  this  RPID  as  the  basis 
for  the  excessive  history  assessment. 
There  may  be  a  belief,  as  reflected  in 
some  comments,  that  a  high  number  of 
repeat  violations  is,  by  itself,  not 
necessarily  indicative  of  a  high  hazard 
mining  operation.  For  example,  at  large 
gassy  underground  coal  mines  where 
MSHA  inspectors  may  be  continuously 
present,  it  might  not  be  unusual  to 
receive  10  ventilation  plan  citations 
annually  because  the  ventilation 
standard  is  the  standard  cited  for  many 
associated  violations.  Consequently,  a 
high  number  of  repeat  violations  of  the 
same  standard  does  not  necessarily 
indicate  a  mine  operator’s  lack  of 
commitment  to  miner  safety  and  health 
but  rather  the  fact  that  it  may  have  been 
a  large  mine  that  required  more 
inspector  presence.  However,  by  using 
the  number  of  repeat  violations  divid^ 
by  the  number  of  inspection  days,  all 
mines  would  be  treated  more  equitably 


in  that  MSHA  inspection  time  would  be 
normalized. 

The  types  of  hazards  for  which  MSHA 
typically  issues  many  of  its  citations  are 
those  that  can  lead  to  Hres,  explosions, 
and  other  types  of  major  accidents  with 
the  potential  to  cause  multiple  fatalities 
and  injuries  as  well  as  serious 
individual  injuries.  Consequently,  the 
values  proposed  for  triggering  an 
excessive  history  assessment  were 
selected  so  that  the  excessive  history 
penalty  would  focus  on  mines  that  have 
relatively  high  numbers  of  these  types  of 
violations. 

In  addition  to  the  comments 
concerning  the  specific  criteria  and 
penalty  amounts,  commenters  raised 
several  issues  concerning  the  excessive 
history  program.  First,  the  majority  of 
commenters  suggested  that  the  specific 
criteria  and  the  exact  amount  of  the 
penalty  increases  for  an  excessive 
history  assessment  should  be  contained 
in  part  100  so  that  the  mine  operator 
would  have  notice  of  the  appropriate 
compliance  responsibilities.  MSHA 
agrees  and  included  the  specific 
excessive  history  assessment  criteria 
and  the  penalty  amounts  in  this 
proposed  rule.  MSHA  believes  that  this 
will  allow  the  public  ample  opportunity 
to  comment  on  this  important  aspect  of 
excessive  history.  MSHA  is  also  issuing 
a  revised  program  policy  letter  that 
continues  the  existing  excessive  history 
program,  but  under  this  new  criteria. 

The  second  issue  was  the  date  from 
which  violations  would  begin  to  be 
counted  for  excessive  history 
assessments.  MSHA  proposed  a  starting 
date  of  January  1, 1991.  Until  January  1. 
1993,  the  VPID  and  CVHP  calculations 
would  be  based  on  fewer  than  2  years  of 
data,  and  until  January  1, 1992,  the  RPID 
would  be  based  on  less  than  1  year  of 
.  data.  However,  no  excessive  history 
assessment  would  be  levied  until  a  mine 
had  accumulated  more  than  10  fully  paid 
or  finally  adjudicated  violations. 

Comments  concerning  this  issue 
varied.  Some  commenters  criticized  the 
date  as  imposing  a  retroactive  penalty 
on  mine  operators;  they  contended  that 
violations  should  not  be  counted  for  the 
purposes  of  excessive  history 
assessments  until  a  final  rule  is 
promulgated.  Their  justification  is  that 
mine  operators  need  to  be  given  fair  and 
adequate  notice  of  this  diange  in 
assessments  in  order  to  avoid 
retroactive  penalties.  These  commenters 
asserted  that  many  mine  operators 
would  have  contested  certain  citations 
had  they  known  that  these  citations 
would  be  used  in  determining  whether 
or  not  an  operator  received  an  excessive 
history  assessment.  It  was  further 
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asserted  that  mine  operators  do  not  now 
contest  every  citation  that  they  believe 
to  be  improperly  issued — particularly 
those  involving  the  $20  single  penalty 
assessment — because  the  time  and  labor 
cost  of  contesting  the  citation  is 
substantially  greater  than  the  penalty 
itself.  If,  however,  operators  had  known 
that  these  citations  could  result  in  a 
future  excessive  history  assessment, 
then  they  would  have  contested  many  of 
these  citations.  In  support  of  these 
a<tsertions,  one  commenter  noted  that 
the  contested  citation  rate  went  from  an 
historical  average  of  about  3  percent  to 
about  6  percent  after  the  publication  of 
the  pattern  of  violations  nile  and  the 
program  policy  letter  establishing  the 
excessive  history  assessment  program. 
Thus,  in  order  for  mine  operators  to 
receive  adequate  notice  of  this  change  in 
penalty  assessments  and  to  react 
accordingly,  the  violation  history  for  an 
excessive  history  assessment  must  start 
no  sooner  than  30  days  after  the  final 
rule  is  promulgated. 

Other  commenters  criticized  the 
January  1, 1991,  date  because  the  May 
29  program  policy  letter  had  already 
established  an  excessive  history 
assessment  program  with  retroactive 
starting  dates,  llius,  these  commenters 
stated  that  the  issue  of  retroactive 
criteria  is  assessing  penalties  is  not 
relevant  because  mine  operators  have 
received  adequate  notice,  and,  therefore, 
the  final  rule  should  continue  the  policy 
begun  in  the  program  policy  letter.  They 
contend  that  continuing  the  existing 
system  would  minimize  industry 
confusion  about  the  date  at  which 
violations  will  be  counted  for  excessive 
history  when  the  Hnal  rule  becomes 
effective. 

MSHA  has  decided  to  repropose 
January  1, 1991,  as  the  effective  date  for 
including  violations  for  excessive 
history  assessments.  The  Agency  seeks 
additional  comments  on  this  proposal. 

The  third  issue  concerned  MSHA's 
proposal  to  base  excessive  history  only 
on  violations  paid  or  finally  adjudicated. 
One  commenter  noted  that  under  certain 
circumstances,  a  mine  operator  may  be 
able  to  avoid  an  excessive  history 
assessment  by  virtue  of  having 
contested  citations  from  previous 
inspections.  This  commenter  suggested 
that  in  order  to  discourage  widespread 
filing  of  notices  of  contest  solely  to 
minimize  the  length  of  time  a  violation 
would  be  included  for  excessive  history 
assessments,  all  citations  (including 
those  contested)  should  be  counted  on 
the  date  they  were  issued.  Further, 
according  to  this  commenter,  any 
contested  citation  would  be  eliminated 


from  excessive  history  assessment  only 
if  it  were  vacated. 

The  primary  reason  that  MSHA  does 
not  propose  to  adopt  this  suggestion  is 
that  the  Agency  does  not  believe  that  it 
is  either  appropriate  or  fair  to  include 
citations  that  are  ultimately  vacated  in 
an  excessive  history  assessment.  In 
addition,  MSHA  does  not  believe  that 
operators  will  file  a  notice  of  contest 
solely  for  the  purpose  of  delaying  a 
potential  excessive  history  assessment. 
There  are  substantial  economic  costs 
associated  with  contesting  citations  and 
the  average  amount  of  time  during 
which  the  contested  citation  is  pending 
and  not  counted  for  history  will 
generally  be  too  brief  for  the  potential 
financial  gain  to  be  greater  than  this 
cost. 

The  fourth  issue  concerned  the  overall 
equitableness  of  the  proposed  excessive 
history  assessment  program.  Several 
commenters  stated  that  the  number  of 
citations  issued  by  an  MSHA  inspector 
was  affected  by  several  factors  other 
than  the  actual  safety  and  health 
conditions  in  a  mine.  Specifically,  they 
stated  that  the  inspection  statistics 
demonstrated  that  different  MSHA 
districts  issued  different  numbers  of 
citations  per  inspector  visit  and  that 
imderground  mines  received  a 
disproportionate  share  of  citations 
compared  to  surface  mines.  They  also 
asserted  that  mines  in  which  a  miners' 
representative  accompanied  the 
inspector  received  more  citations  than 
mines  where  a  miner's  representative 
did  not  accompany  the  inspector.  They 
concluded  that  in  order  for  the  excessive 
history  assessment  program  to  be 
equitable,  the  raw  violation  data  need  to 
be  statistically  corrected  for  these 
factors.  Rega^ess  of  the  validity  of  the 
statistical  tendencies  reported  by  diese 
commenters,  these  comments  relate  to 
enforcement  issues  that  are  outside  the 
scope  of  this  proposal. 

Tlie  fifth  issue  concerns  whether  the 
excessive  history  criteria  should  include 
non-S&S  citations.  Some  commenters 
reported  that  although  they  are  issued 
more  non-S&S  citations  than  S&S 
citations,  they  are  receiving  excessive 
history  assessments  under  the  May  29 
program  policy  letter  criteria  in  which 
non-S&S  violations  are  counted  for 
excessive  history.  They  contend  that 
because  a  non-S&S  violation  poses  little, 
if  any,  threat  of  injury  to  a  miner,  it 
should  not  be  counted  equally  with  S&S 
violations  that  pose  a  threat  of  injury  to 
a  miner.  However,  other  commenters 
supported  the  inclusion  of  non-S&S 
violations  in  the  excessive  history 
program  because  a  non-S&S  violation 
may  have  the  potential  to  cause  an 


injury  and  high  numbers  of  these 
violations  may  indicate  a  low  level  of 
commitment  to  miner  safety  and  health. 

As  the  Court  of  Appeals  in  Coal 
Employment  Project  was  concerned 
about  the  applicability  of  the  history 
criterion  in  the  Mine  Act  to  non-S&S 
violations,  the  Agency  is  incorporating, 
through  the  final  rule,  non-S&S 
violations  into  the  overall  history 
computation.  Therefore,  as  excessive 
history  is  based  on  overall  history,  the 
Agency  proposes  to  incorporate  non- 
S&S  violations  into  the  computation  of 
total  violations  for  the  excessive  history 
assessment  program.  However,  the 
Agency  recognizes  that  S&S  and  non- 
S&S  violations  represent  different  levels 
of  hazards  and,  thus,  should  be 
addressed  differently.  Consequently,  as 
discussed  earlier,  MSHA  proposes  that 
all  non-S&S  violations  would  receive  a 
regular  assessment  if  the  mine's  VPID  or 
CVHP  is  20  penalty  points.  However, 
non-S&S  violations  would  not  be  subject 
to  the  RPID  criterion.  MSHA  requests 
additional  comments  on  this  aspect  of 
the  proposal. 

A  few  commenters  had  the  mistaken 
impression  that  MSHA  would  impose 
two  penalty  increases  for  excessive 
history  on  violations  at  mines  that 
qualified  under  both  criteria.  This  is  not 
MSHA's  intent  Further,  MSHA  has  not 
implemented  the  existing  excessive 
history  program  in  this  manner.  MSHA 
will  impose  only  one  penalty  increase 
for  excessive  history  on  any  individual 
violation.  If  a  violation  would  qualify 
under  both  criteria  but  each  criterion 
would  assign  a  different  percentage 
increase,  MSHA  proposes  to  use  the 
greater  percentage  increase  for  the 
assessment  For  example,  if  an  operator 
had  a  VPID  of  2.1  (a  40  percent 
excessive  history  assessment)  and  a 
RPID  of  0.25  (a  20  percent  excessive 
history  assessment),  MSHA  would 
impose  the  40  percent  increase. 

evaluating  the  number  of  mines  and 
number  of  citations  that  would  be 
affected  by  the  proposed  excessive 
history  criteria,  MSHA  used  1989 
assessment  data.  On  that  basis,  MSHA 
determined  that  250  coal  mines  (about 
5.9  percent  of  all  active  coal  mines, 
including  mines  that  are  intermittently 
active,  in  19^)  would  have  received  an 
excessive  history  assessment.  Of  these 
250  coal  mines,  76  would  have  been 
small  mines  (3.0  percent  of  all  small  coal 
mines),  115  would  have  been  medium¬ 
sized  mines  (7.7  percent  of  all  medium¬ 
sized  coal  mines),  and  59  would  have 
been  large  mines  (25.7  percent  of  all 
large  coal  mines).  On  that  same  basis, 
MSHA  also  determined  that  293  metal 
and  nonmetal  mines  (about  2.5  percent 
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of  all  metal  and  nonmetal  mines, 
including  a  substantial  number  of  mines 
that  are  intermittently  active,  in  1989) 
would  have  received  an  excessive 
history  assessment.  Of  these  293  metal 
and  nonmetal  mines,  172  would  have 
been  small  mines  (2.1  percent  of  all 
small  metal  and  nonmetal  mines],  116 
would  have  been  medium-sized  mines 
(5.8  percent  of  all  medium-sized  metal 
and  nonmetal  mines],  and  5  would  have 
been  large  mines  (6.0  percent  of  ail  large 
metal  and  nonmetal  mines]. 

With  respect  to  the  number  of 
violations  in  1989  that  would  have 
received  an  excessive  history 
assessment,  MSHA  determined  that 
5,157  coal  mine  violations  (5.1  percent  of 
all  coal  violations]  would  have  received 
an  excessive  history  assessment.  On  the 
basis  of  mine  size,  1,044  of  these 
violations  would  have  occurred  at  small 
mines  (3.6  percent  of  all  small  coal  mine 
violations],  1,646  would  have  occurred 
at  medium-sized  mines  (3.9  percent  of 
all  medium-sized  coal  mine  violations], 
and  2,467  of  these  violations  would  have 
occurred  at  large  mines  (8.0  percent  of 
all  large  coal  mine  violations].  MSHA 
also  determined  that  3,005  metal  and 
nonmetal  mine  violations  (6.1  percent  of 
all  metal  and  nonmetal  mine  violations] 
would  have  received  an  excessive 
history  assessment.  On  the  basis  of 
mine  size,  1,325  of  these  metal  and 
nonmetal  mine  violations  would  have 
occurred  at  small  mines  (5.2  percent  of 
all  small  metal  and  nonmetal  mine 
violations],  1,641  would  have  occurred 
at  medium-sized  mines  (8.2  percent  of 
all  medium-sized  metal  and  nonmetal 
mine  violations],  and  39  would  have 
occurred  at  large  mines  (1.2  percent  of 
all  large  metal  and  nonmetal  mine 
violations]. 

The  preamble  to  the  December  1990 
proposed  rule  presented  some  1989 
injury  rate  statistics  for  mines  that 
would  not  have  received  an  excessive 
history  assessment  compared  to  mines 
that  would  have  received  an  excessive 
history  assessment.  Some  commenters 
took  issue  with  those  statistics  because 
they  believed  that  MSHA  was 
interpreting  these  statistics  to  mean  that 
injury  rates  are  directly  related  to  the 
number  of  violations.  MSHA  did  not 
intend  to  imply  that,  taken  by  itself,  the 
number  of  violations  at  a  mine  reflects  a 
mine's  overall  safety  and  health 
environment.  Rather,  MSHA  presented 
these  aggregate  data  to  illustrate  that 
the  proposed  excessive  history  program 
would  have  affected  mines  that,  in  the 
aggregate,  had  greater  injury  rates  than 
those  mines  that  would  not  have  been 
affected  by  the  proposed  excessive 
history  program.  As  the  purpose  of 


citations  is  to  prevent  conditions  that 
may  result  in  fatalities  or  injuries,  a 
directly  proportional  relationship 
between  the  fatality  and  injury  rates 
and  the  excessive  history  criteria  is 
unlikely. 

In  response  to  commenters,  MSHA 
reviewed  its  1989  and  1990  assessment, 
injury,  and  fatality  data,  calculated  the 
average  injury  and  fatality  rates  for  all 
mines  that  would  have  received  an 
excessive  history  assessment  under  the 
program  policy  letter  criteria,  and 
compared  them  to  the  average  fatality 
and  injury  rates  for  all  mines  that  would 
not  have  received  an  excessive  history 
assessment.  These  rates  are  reported 
per  100  fulltime  equivalent  employees 
(i.e.,  every  200,000  employee  hours]. 
Briefly  summarizing  the  results  that  are 
found  in  greater  detail  in  the  Preliminary 
Regulatory  Impact  Analysis  (PRIA], 
MSHA  calculated  that  the  aggregate 
1989  and  1990  injury  rates  in  coal  mines 
that  would  have  received  an  excessive 
history  were  14.56  and  12.55, 
respectively,  while  the  corresponding 
values  for  mines  that  would  not  have 
received  an  excessive  history  were  10.24 
and  9.91.  Similarly,  the  1989  and  1990 
injury  rates  for  metal  and  nonmetal 
mines  that  would  have  received  an 
excessive  history  were  9.95  and  9.04, 
respectively,  while  the  corresponding 
values  for  metal  and  nonmetal  mines 
that  would  not  have  received  an 
excessive  history  were  7.91  and  6.74, 
respectively. 

MSHA  also  calculated  that  the  1989 
and  1990  fatality  rates  in  coal  mines  that 
would  have  received  an  excessive 
history  were  0.01  and  0.03,  respectively, 
while  the  corresponding  values  for  coal 
mines  that  would  not  have  received  an 
excessive  history  would  have  been  0.05 
and  0.04.  Similarly,  the  1989  and  1990 
fatality  rates  in  metal  and  nonmetal 
mines  that  would  have  received  an 
excessive  history  were  0.01  and  0.02, 
respectively,  while  the  corresponding 
values  for  metal  and  nonmetal  mines 
that  would  not  have  received  an 
excessive  history  were  0.02  and  0.02. 

These  aggregate  injury  data  reveal 
that  mines  that  would  have  received 
excessive  history  had  higher  aggregate 
injury  rates  in  both  years  than  did  mines 
that  would  not  have  received  excessive 
history.  These  aggregate  fatality  data, 
however,  do  not  present  as  clear  a 
picture.  For  three  of  the  four  fatality  rate 
comparisons,  there  is  no  statistical 
difference  between  the  rates.  Although 
the  1989  coal  fatality  data  differ  from  the 
other  data,  it  is  difHcult  to  draw 
conclusions  from  one  year’s  data 
because  fatalities  are  infrequent  and 
unpredictable  events.  Typically,  a  ten 


year  period  of  fatalities  is  necessary  in 
order  to  draw  conclusions. 

However,  the  excessive  history 
criteria  in  this  proposal  are  not  based  on 
fatality  and  injury  rates,  although  the 
Agency  reviewed  fatality  and  injury 
rates.  SpeciBc  fatality  and  injury  data 
are  reported  primarily  to  demonstrate 
that  the  evidence  is  consistent  with  a 
positive  relationship  between  fatality 
and  injury  rates  and  higher  VPID  and 
higher  RPID. 

Section  100.4  Determination  of  Penalty; 
Single  Penalty  Assessment 

MSHA  received  varied  comments 
concerning  its  December  1990  proposal 
to  require  that  a  violation  that  would 
have  received  a  single  penalty 
assessment  be  given  a  regular  formula 
assessment  if  it  met  the  criteria  for 
excessive  history. 

Many  commenters  stated  that  the 
single  penalty  should  continue  to  be 
assessed  as  it  has  been  assessed  since 
its  implementation  in  1982.  However,  the 
Court  of  Appeals  in  Coal  Employment 
Project  directed  MSHA  to  consider  a 
mine  operator’s  history  of  violations  in 
determining  whether  a  single  penalty 
assessment  is  appropriate.  The  proposal 
is  responsive  to  the  Court’s  directive. 

Other  commenters  suggested  that 
MSHA  abandon  the  single  penalty 
assessment  concept  and  assess  all  non- 
S&S  penalties  under  the  regular 
assessment  formula.  MSHA  has  not 
incorporated  this  suggestion  into  the 
proposal.  The  Agency  believes  that  the 
single  penalty  assessment  continues  to 
serve  a  safety  and  health  purpose  by 
reducing  the  amount  of  time  inspectors 
spend  on  conferencing  violations  that 
have  a  minimal  impact  on  mine  safety 
and  health.  This,  in  turn,  has  allowed 
inspectors  to  spend  more  time  focusing 
on  the  S&S  violations  that  have  the 
greater  potential  to  cause  fatalities  and 
injuries. 

Nevertheless,  MSHA  believes  that 
mines  with  a  VPID  >  2.1  may  evidence 
a  low  level  of  commitment  to 
compliance  with  MSHA  safety  and 
health  standards.  MSHA  believes  that 
compliance  at  these  mines  should  be 
improved  if  non-S&S  violations  receive  a 
higher  penalty.  Consequently,  MSHA 
proposes  that  all  non-S&S  violations  at 
mines  with  VPID  a  2.1  would  not  be 
eligible  for  a  single  penalty  but,  rather, 
would  receive  a  regular  penalty 
assessment.  However,  the  excessive 
history  repeat  violation  criterion  would 
not  apply  to  non-S&S  violations. 
Therefore.  non-S&S  violations  that  occur 
at  mines  with  RPID  greater  than  0.20 
would  still  be  eligible  for  the  single 
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penalty  assessment.  MSHA  requests 
comment  on  this  proposal. 

Section  100.5  Special  Assessments 

Although  there  is  no  wording  change 
in  this  section,  it  does  reference 
§  100.3(a).  Under  the  proposal,  §  100.3(a) 
would  incorporate  an  excessive  history 
program.  As  a  result,  violations 
processed  under  the  special  assessment 
provision  of  Part  100  that  meet  the 
excessive  history  criteria  would  also 
receive  an  additional  dollar  penalty  to 
reflect  the  excessive  history. 
Commenters  stated  that  there  was  no 
need  for  an  excessive  history  program 
because  there  is  a  special  assessment 
program.  Under  the  proposal,  district 
managers  would  still  be  able  to  request 
a  special  assessment  based  upon  a 
determination  that  (1)  the  penalty 
derived  from  the  computer-based 
program  is  not  sufficient  to  encourage 
compliance  or  (2)  a  mine  has  a 
compliance  problem  even  though  it  does 
not  meet  the  excessive  history  criteria. 

IV.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

Executive  Order  12291  requires  that  a 
preliminary  regulatory  impact  analysis 
(PRIA)  be  performed  for  any  proposed 
regulation  that  would  have  an  impact  of 
at  least  $100  million  on  the  economy  or 
would  have  a  major  impact  on  an 
industry  sector.  Although  this  proposed 
rule  would  not  have  a  major  impact  on 
the  economy  or  the  industry,  MSHA  has 
prepared  a  PRIA  that  is  available  to  the 
public. 

Briefly  summarizing  the  findings  of 
that  PRIA,  using  the  data  from  June  1, 
1990,  through  May  31, 1991,  and  the  new 
penalty  table,  MSHA  estimates  the 
amounts  that  would  have  been 
assessed:  (1)  under  no  excessive  history 
program;  (2)  under  the  excessive  history 
program  based  on  the  May  29, 1990, 
program  policy  letter;  and  (3)  under  the 
proposed  excessive  history  criteria. 

New  Penalty  Table  Assessment 


[In  $  millions] 


Baseline 

Total 

Iricrease 

No  Excessive  Histofy . 

31.5 

Excessive  History  (May  29 

Policy) . 

36.1 

4.6 

Excessive  History  (Proposal) ... 

32.9 

1.4 

Note:  The  amounts  in  the  "Increase"  column  are 
based  on  a  comparison  with  the  baseline  of  "No 
Excessive  History". 


As  can  be  seen  in  this  table,  the 
proposed  excessive  history  criteria 


would  generate  a  4.4  percent  increase  in 
penalty  assessments  in  comparison  to 
the  14.6  percent  increase  that  would 
have  been  generated  under  the  May  29, 
1990,  program  policy  letter. 

The  Agency  also  determined  that  the 
proposal  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

List  of  Subjects  in  30  CFR  Part  100 

Mine  safety  and  health,  Penalties. 

Dated;  january  17, 1992. 

William  J.  Tattersall, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Therefore,  it  is  proposed  to  amend 
part  100,  subchapter  P,  chapter  I,  title  30 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  100—CRITERIAAND 
PROCEDURES  FOR  PROPOSED 
ASSESSMENT  OF  CIVIL  PENALTIES 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  815, 820,  and  957. 

2.  Section  100.3  is  amended  by 
revising  the  last  sentence  of  the 
concluding  text  of  paragraph  (a)  and  the 
text  in  paragraph  (c)  preceding  the  table 
to  read  as  follows: 

§  100.3  Determination  of  penalty  amount; 
regular  assessment 

(a)  *  *  * 

*  *  *  Where  appropriate,  this  penalty 
amount  will  be  adjusted  for 
demonstrated  good  faith  in  accordance 
with  paragraph  (f)  of  this  section  and  for 
excessive  history  in  accordance  with 
paragraphs  (c)  (2)  and  (3)  of  this  section. 

*  *  *  *  « 

(c)  History  of  previous  violations.  (1) 
Overall  history  is  based  on  the  number 
of  assessed  violations  in  a  preceding  24- 
month  period.  Only  violations  that  have 
been  paid  or  Hnally  adjudicated  will  be 
included  in  determining  history.  The 
history  of  previous  violations  may 
account  for  a  maximum  of  20  penalty 
points.  For  mine  operators,  the  penalty 
points  will  be  calculated  on  the  basis  of 
the  average  number  of  assessed 
violations  per  inspection  day  (VPID) 
(Table  VI).  For  independent  contractors, 
penalty  points  will  be  calculated  on  the 
basis  of  the  average  number  of 
violations  assessed  per  year  at  all  mines 
(Table  VII). 

(2)  Excessive  history  shall  be  based 
on  overall  history  from  paragraph  (c)(1) 


of  this  section  and  the  number  of  repeat 
violations  of  the  same  standard  per 
inspection  day  (RPID)  in  a  preceding  12- 
month  period.  Excessive  history  is 
defined  as  either  20  penalty  points  for 
overall  history  or  0.21  or  more  repeat 
violations  of  the  same  safety  or  health 
standard  per  inspection  day.  Only 
significant  and  substantial  (S&S) 
violations  will  be  subject  to  excessive 
history  based  on  RPID.  S&S  violations 
are  those  that  are  reasonably  likely  to 
result  in  a  reasonably  serious  injury  or 
illness.  Only  violations  that  are  paid  or 
Hnally  adjudicated  will  be  included  in 
determining  excessive  history.  Mines 
having  10  or  fewer  assessed  violations 
in  a  preceding  24-month  period  will  be 
excluded  from  any  excessive  history 
determination.  Only  citations  and  orders 
issued  on  or  after  January  1, 1991,  shall 
be  considered  in  determining  excessive 
history  imder  this  paragraph. 

(3)  The  percentage  increase  for 
excessive  history  based  on  overall 
history  is  40  percent.  The  percentage 
increase  for  excessive  history  based  on 
repeat  violations  per  inspection  day  is 
20  percent  for  0.21  through  0.30  repeat 
violations  per  inspection  day,  30  percent 
for  0.31  through  0.40  violations  per 
inspection  day,  and  40  percent  for  more 
than  0.40  violations  per  inspection  day. 
Penalties  for  violations  meeting  both 
excessive  history  criteria  will  be 
increased  by  40  percent. 
***** 

3.  Section  100.4  is  revised  to  read  as 
follows: 

§  100.4  Determination  of  penalty;  single 
penalty  assessment 

An  assessment  of  $50  may  be  imposed 
as  the  civil  penalty  where  the  violation 
is  not  reasonably  likely  to  result  in  a 
reasonably  serious  injury  or  illness 
(non-S&S),  and  is  abated  within  the  time 
set  by  the  inspector.  If  the  violation  is 
not  abated  within  the  time  set  by  the 
inspector,  the  violation  will  not  be 
eligible  for  the  $50  single  penalty  and 
will  be  processed  through  either  the 
regular  assessment  provision  (§  100.3)  or 
special  assessment  provision  (§  100.5).  If 
the  violation  meets  the  criteria  for 
excessive  history  under  §  100.3(c)(2)  of 
this  part,  it  will  not  be  eligible  for  the 
$50  single  penalty  and  will  be  processed 
through  the  regular  assessment 
provision  (§  100.3)  using  only  the  overall 
history  computation  under  S  100.3(c)(1). 

(FR  Doc.  92-1803  Filed  1-23-92:  8:45  am) 
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LIST  OF  PUBLIC  LAWS 


Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
102d  Congress  has  been 
completed  and  will  be 
resumed  when  bills  are 
enacted  into  public  law  during 
the  second  session  of  the 
102d  Congress,  which 
convenes  on  January  3,  1992. 
A  cumulative  list  of  Public 
Laws  for  the  first  session  was 
published  in  Part  II  of  the 
Federal  Register  on  January 
2.  1992. 


■  ■  ■  ■ 


Order  now  I 


For  those  of  you  who  must  keep  informed 
about  Presidential  Prociamationa  and 
Executive  Orders,  there  is  a  convenient 
reference  source  foat  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20,  1989,  and  which  have  a 
continuing  effect  on  the  publia  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstrucf  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location 
in  this  voluma 
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